The 2016 icsid award in Urbaser v. Argentina affirmed for the first time the possibility of a counterclaim in investment arbitration based on an international investor obligation under the human right to water. But to denounce a break-through and fundamental change in both international investment and human rights law would be premature. This article deconstructs the award's reasoning and sheds light on its doctrinal fallacies, in particular the award's unclear construction of the integration of a human rights obligation into investment arbitration and its misled argumentation on the existence of an international human rights obligation of private actors under the human right to water. Concluding that the award cannot be sustained under the current state of international law, the article then reflects on the potential of the award's conception of human rights counterclaims for the future of international investment law and international human rights law.
Introduction
The 2016 icsid award in Urbaser v. Argentina1 affirmed, for the first time in the history of international investment arbitration, the possibility of a counterclaim by a host State against the investor based on an international investor obligation under the human right to water. The Tribunal found that the investor, operating in the privatized water and sewage services sector in Greater Buenos Aires, was in principle obliged under international law 'not to engage in activity aimed at destroying'2 and 'to abstain'3 from violating the population's human right to water. Even though the counterclaim was eventually dismissed on more specific grounds, these fundamental findings could imply profound consequences. Does the award represent a breakthrough for international investment law and human rights law? This article shows that such a conclusion would be premature. After situating the human rights counterclaim in Urbaser v. Argentina within the discussion on the role of human rights in investment law using the example of the human rights to water (Section 2), the main reasoning of the Tribunal on the human rights counterclaim will be reconstructed, focusing on the award's merits (Section 3). On this basis, the doctrinal fallacies of the award will be pointed out, in particular the flawed conclusion that international human rights law already provides for international obligations of private actors. The realistic scope for human rights counterclaims is currently much narrower (Section 4). Mindful of these reflections on the contemporary state of international law, the potential of the award's construction of a human rights counterclaim as a model for the future of international investment law and international human rights law will be explored (Section 5). The icsid award in Urbaser v. Argentina represents a noteworthy and interesting novelty in light of the preceding arbitral practice on the relation of international human rights and international investment law. The original idea of international investment agreements is to provide foreign investors with an international protection of their property rights in host States. The granting of these rights should create a favorable investment climate for the benefit of the host State's development. 4 The last years have witnessed a "backlash"5 against international investment law that challenges what is perceived as a one-sided privilege of foreign investors' interests. To borrow Koskenniemi's words, international investment law has been criticized as suffering from a particularly marking 'structural bias'6: the granting of international rights only to investors and not to other actors in society,7 coupled with the uniquely effective international enforcement mechanism of investment arbitration.8 Related is the concern that States have been curtailed too much in their right to regulate for the public interest, including human rights, suffering a regulatory chill even in anticipation of the actual institution of arbitration proceedings.9 One of the means to rebalance international investment law has been to reassert the relevance of international human rights law through systemic interpretation as stipulated in Article 31(3)(c) of the Vienna Convention on the Law of Treaties (vclt).10 Notwithstanding the merit and the importance of this approach, it is by its concept limited to bring about a largely passive Perspective brill open law 1 (2018) 61-90 role of international human rights in the practice of international investment arbitration.11 This is reflected in the arbitral jurisprudence related to the human right to water which preceded the icsid award in Urbaser v. Argentina. Especially since the 1990s, a number of developing countries decided to privatize their water and sewage services in order to foster their development with the help of foreign investment.12 Problems in the planning and operation of these for eign investments prompted States in a variety of cases to take measures under domestic law against the investors or to renationalize water and sewage services. These led to a substantial number of investment arbitrations in which the investor claimed the violation of inves tor rights, most prominently the protection against expropriation and the right to fair and equitable treatment.
However, at the same time, it is largely accepted that access to water is an international human right which States have to respect, protect and fulfill, covered, for instance, under the right to respect for private and family life under Article 8(1) of the European Convention on Human Rights (echr), the right to life under Article 6(1) of the International Covenant on Civil and Political Rights (iccpr) and the right to an adequate standard of living under Article 11(1) of the International Covenant on Economic, Social and Cultural Rights (icescr), and explicitly enshrined for example in Article 24(2) of the Convention on the Rights of the Child (crc) or Article 14(2) of the Convention In the course of the proceedings, Argentina filed a counterclaim against the investors based on Article 46 of the icsid Convention and Article x of the Spain-Argentina bit, contending that the claimants violated their international human rights obligation to provide access to water to the local population. Argentina argued that the claimants undertook obligations to invest in water and sewage services under the concession contract and the applicable regulatory framework. However, the Tribunal's jurisdiction did not cover the violation of Argentinean domestic law by the investors.23 As Argentina thus could not directly base its counterclaim on the violation of the concession contract, it put forward that the investors were under an international obligation to observe human rights. By failing to guarantee the promised water and sanitary supply, the investors had violated these international obligations, namely the right to health, to environment and to water and sanitation. For that alleged breach, Argentina The Tribunal eventually rejected Argentina's counterclaim, together with the investors' claim. This rejection notwithstanding, the arbitral tribunal came to a number of significant and novel legal conclusions of general relevance. Not only did it find that the bit's investment law nature does not foreclose the application of provisions from other branches of international law, including human rights,25 it also affirmed that corporations can be subjects of international law.26 Furthermore, it held in one passage that companies do have an international negative 'obligation to abstain'27 from interfering with human rights of third persons, while formulating differently in another passage that they were 'not to engage in activity aimed at destroying'28 the human right to water of third persons, stemming from international human rights law, and that this obligation formed part of the applicable law under the SpainArgentina bit.29 The counterclaim eventually failed because a breach of this negative obligation was not regarded sufficient to prove Argentina's case. Instead, the Tribunal found that Argentina suggested a breach of a positive 'obligation to perform'30 access to water by the claimants under international human rights. The Tribunal held that such a positive investor obligation was not established under international human rights law but could only follow from domestic contractual obligations not covered by its jurisdiction.31
It is important to underline the novelty of the award: The possibility of holding investors accountable for a breach of an international human rights obligation is an entirely new approach to the role of human rights in the international investment law regime. 
4.1
Jurisdiction and Admissibility Briefly, the award's reasoning on the requirements of jurisdiction and admissibility will be analyzed. Article 46 of the icsid Convention provides for the possibility of raising a counterclaim. It must meet three jurisdiction and admissibility requirements:
1.
It must be covered by the scope of the parties' consent to arbitration. 2. It must arise directly out of the dispute's subject-matter. 3. It must otherwise be in line with the Tribunal's jurisdictional requirements as stipulated in Article 25(1) of the icsid Convention and by the respective bit.
The Tribunal in Urbaser v. Argentina affirmed the first requirement on the basis of the wording of the arbitration clause in Article x of the Spain-Argentina bit. The clause does not specify that it is the investor who can raise a claim, a formulation that is present in many other bits and may rule out the possibility of counterclaims.32 Instead it indifferently gives 'either party' the possibility to submit the dispute relating to an investment within the meaning of the bit to icsid arbitration. The Tribunal concluded that the investors, by accepting Argentina's standing offer to arbitrate in the bit, had also accepted the therein implied jurisdiction for counterclaims. It seems plausible that it rejected the investors' objection that they had implicitly ruled out this jurisdiction in filing their claim, given that there was no explicit trace of such a will.33 But notably, the Tribunal in addition expressed a more general reluctance against an investor's power to narrow the acceptance of the offer to arbitrate to the exclusion of counterclaims. Therein it saw an undue limitation of the conditions and modalities of investment protection that are defined by the State parties of the bit in the jurisdictional clause and thus are not left at the mercy of the investor's unilateral disposition.34 This indicates an inclination towards a public law -rather than a commercial arbitration -model of investment arbitration favorable to human rights counterclaims.35 The Tribunal adopts a similar counterclaims-friendly approach also in its interpretation of the second requirement, accepting the existence of a sufficient connection of the counterclaim to the investors' claim on the basis that it related to the same investment in relation to the same concession which had the purpose of providing the population access to water.36 But the most fundamental obstacle to the Tribunal's jurisdiction is dealt with by the Tribunal only on the merits. Do violations of human rights obligations by the investor represent a dispute in connection with an investment within the meaning of the Spain-Argentina bit and Article 25(1) of the icsid Convention? That presupposes the question: Do the investors have international human rights obligations and do they form part of the Tribunal's jurisdiction? In Biloune v. Ghana the Tribunal answered this to the negative precisely because it considered questions of human rights to be outside of its jurisdiction.37 In contrast, the Tribunal in Urbaser v. Argentina affirmed that the Spain-Argentina bit related to human rights obligations of investors on a prima facie basis and addressed the underlying questions only on the merits.38 These interesting fundamental issues shall now be analyzed in detail.
As to the other requirements of jurisdiction and admissibility, it suffices to sum up that the Tribunal adopted a counterclaims-friendly interpretation of Article 46 of the icsid Convention in applying the arbitration clause of Article x of the Spain-Argentina bit -a clause which is counterclaims-friendly itself in that it is indifferent as to which party may raise claims. 
The Award's Mechanics on the Integration of International Human Rights Obligations of Investors into Investment Arbitration
Having pointed out that the Tribunal had good reason to affirm its jurisdiction in light of the Spain-Argentina bit's broad arbitration clause, its reasoning on the side of the merits warrants a more critical assessment. The award generally lacks clarity which doctrinal institutions and arguments were precisely applied. In a step by step approach, this section will deconstruct, clarify and criticize the Tribunal's line of argument on the merits.
The starting point must be the normative basis for a counterclaim contending a human rights violation by the investor. Because a counterclaim is in essence nothing but a normal claim before an arbitral tribunal connected with another preceding primary claim for the benefit of judicial economy, that cause of action must be an existing obligation, here more precisely an obligation under the international human right to water. That raises a preliminary question on the systemic relation between human rights and investment law. How can a human rights obligation be integrated into investment arbitration?
The Integration of International Human Rights Law External to the Investment Treaty To answer this question, a closer look at the Tribunal's search for a human rights obligation is warranted. The Tribunal first looks for a basis of such an obligation in the Spain-Argentina bit. It observes at the outset that 'there is no provision [in the Spain-Argentina bit] stating that the investment's host State would not have any right under the bit' .39 However, it can find positive examples for such concrete host State rights against the investor only in the form of procedural rights in Articles ix and x.40 These articles contain inter alia a cooling-off period of six months in which the investor must try to settle the dispute with the host State by negotiations.
Then, the Tribunal rejects the argument that Article I(2) of the SpainArgentina bit -the only possible reasonable basis for an obligation in the bit's provisions -could be understood as an international investor obligation. The article provides a definition of "investments" protected by the bit and requires that the assets in question must have been 'acquired or effected in accordance with the legislation' of the host State. The Tribunal convincingly finds that because it only defines the bit's scope of protection, it 'does not in itself contain an investor's obligation' .41 The provision defines the conditions 39 Ibid., para. 1183. 40
Ibid., para. 1184. 41
Ibid., para. 1185.
for the triggering of investment protection and as such does not impose a substantive obligation on investors. In consequence, because the Tribunal cannot find any basis for a substantive human rights obligation of investors in the Spain-Argentina bit, the Tribunal resorts to sources of international law external to the bit, namely international human rights treaties and declarations such as the Universal Declaration of Human Rights (udhr) and the icescr.42
4.2.2
The Tribunal's Confusion on the Appropriate Mechanism to Integrate External Sources of Law But the Tribunal's path to the integration of these external human rights norms into investment arbitration is obscure. It brings forward a series of different doctrinal conceptions in an attempt to prove international investment law's general inclusiveness, without deciding which one it applied to the case. These approaches include: Article 31(3)(c) of the vclt; the bit's applicable law clause Article X(5) which covers 'other treaties in force between the Parties' and 'general principles of international law'; Article 42(1) of the icsid Convention which allows for international law to be applicable substantive law in icsid proceedings; and the effects of ius cogens as stipulated in Article 53 of the vclt.43 Despite all of their integrative importance for international investment law, it is necessary to identify with precision which approach exactly serves to make applicable an obligation from general human rights law as a basis for a counterclaim in investment arbitration.
Inadequacy of ius cogens as a Human Rights-Integrative Mechanism with a Broad Material Scope
The first mechanism lacking this integrative capacity is the concept of ius cogens. First, because the range of norms that qualify as ius cogens is very narrow. Although the scope of norms qualifying as ius cogens is still subject to debate, it is clear that it comprises only the most fundamental values agreed by the international community of States as a whole, the human right to water not being one of them.44 Moreover, the status of ius cogens does not mean 42 Ibid., paras. 1196-1197. 43
Ibid., paras. 1200-1203. 44
The ilc's suggestion of the 'most frequently cited candidates for the status of jus cogens' in its Final Report on Fragmentation of International Law may be taken as a good point of reference: the prohibition of aggressive use of force, the right to self-defence, the prohibition of genocide, the prohibition of torture, crimes against humanity, the prohibition of slavery and slave trade, the prohibition of piracy, )(c) of the vclt represent a sufficient means to realise the integration of a human rights obligation as basis for a counterclaim into investment arbitration in the present case. The provision stipulates that in interpreting an international treaty, one shall take into account, together with the context, '[a]ny relevant rules of international law applicable in the relations between the parties' . The provision is of pivotal importance for aligning investment treaties with the protection of public goods and interests reflected in international obligations of the parties, especially through interpreting investor rights and justification clauses in light of the international human rights obligations of States.51
As a corollary, the point of departure for the application of Article 31(3)(c) of the vclt must always be a provision of the treaty to be interpreted, in the present context a provision of the Spain-Argentina bit. Such a provision would then have to be interpreted inter alia taking into account external international law applicable to the parties, such as possibly the icescr. But as already pointed out above, it is clear from the reasoning of the Tribunal that such an anchor in the Spain-Argentina bit for an investor obligation is precisely what is missing. If the Spain-Argentina bit does not provide for any basis for a substantive investor obligation, it is hardly possible that such a basis could be created in the first place by systemic interpretation under Article 31(3)(c) of the vclt. If the bit does not provide any indication that the parties wanted to create obligations for investors, it is not convincing to read such an obligation into the bit merely because it (allegedly) exists under a human rights treaty.
4.2.2.3
The Applicable Law-Clause as the Relevant Mechanism to Integrate Obligations from External Sources of International Law The only viable concept or mechanism for an integration of an external international human rights obligation into the Spain-Argentina bit is the determination of the arbitral tribunal's applicable substantive law. The possibility of applying in investment arbitration sources of international law other than bit provisions, in particular international human rights, through the parties' choice of applicable law is widely accepted in literature52 and in arbitral decisions,53 despite the apparent occasional presence of a certain reluctance by investment arbitrators to resort to such "alien" sources.54 Parties have almost unbound freedom of contract55 to select the applicable substantive law in investment arbitration and can include international law in general or specific parts of it. Investment tribunals in the past have in principle accepted the possibility of an investor claim against the host State based on international human rights law under an investment treaty or contract, provided that the jurisdictional clause is broad enough.56 There is no reason why the same should, conversely, not be true under the same conditions for basing a counterclaim on an external source of law like international brill open law 1 (2018) 61-90 human rights. Hence, generally, this includes the possibility of integrating directly applicable international human rights obligations of natural persons or private legal persons to the extent that they exist in the source external to international investment law, for example in an international human rights treaty.
To the extent that the parties have left the applicable substantive law open, in icsid arbitrations, Article 42(1) of the icsid Convention provides as a residual rule that the "Tribunal shall apply the law of the Contracting State party to the dispute (including its rules on the conflict of laws) and such rules of international law as may be applicable". In the particular case of Urbaser vs. Argentina, the Tribunal was in no need of invoking it, because Article X(5) of the Spain-Argentina bit included a sufficiently broad clause which encompassed the application of 'other treaties in forth between the Parties' and 'general principles of international law' . This applicable law clause was the only adequate integration mechanism for the type of counterclaim accepted by the Urbaser Tribunal which is based on the integration and application of a source of international law external to the applied bit.
4.2.3
Interim Conclusion In sum, faced with the challenge of adjudicating on the integration of a human rights obligation into the arbitration proceedings as the basis for a counterclaim, the Tribunal resorted to international human rights law as a source 'external' to the Spain-Argentina bit. Such an integration is possible in investment arbitration. However, the Tribunal failed to provide a precise argument on how such an integration can take place. The only viable mechanism in this context is a sufficiently broad applicable law clause which was present in the case in the form of Article X(5) of the Spain-Argentina bit.
The Tribunal's Fallacy in Constructing Substantive International Obligations of Corporations under Contemporary International Human Rights Law
The precondition for integrating in an investment arbitration a source external to the Spain-Argentina bit as a basis for a human rights counterclaim was thus fulfilled. However, naturally, this external source would then also have to provide for the required obligation for the counterclaim to succeed. The Tribunal's reasoning rests on the existence of human rights obligations of corporations in international law. The Tribunal fails to appreciate that this premise is presently not fulfilled -thus causing the collapse of the award's argumentation.
4.3.1
The Mediatization of Human Rights Obligations of Private Actors in the Current State of International Law In the present state of international law, States as its original subjects have the capacity to create other derivative subjects of international law and accord them rights and obligations. The creation of directly applicable individual human rights through human rights treaties is one of international law's greatest success stories in this regard. However, the same process of individualization and de-mediatization has yet to be fulfilled in the case of international obligations. Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights or freedoms recognized herein, or at their limitation to a greater extent than is provided for in the present Covenant.
The mentioning of non-State actors in the provision misled the Tribunal to the conclusion that icescr rights produce a direct horizontal effect and that therefore the right to water covered by Article 11(1) of the icescr, read in conjunction with Article 5(1) of the icescr, could be understood as an international obligation of corporations under the human right to water.64 However, the clause has a different meaning: it is a provision on the abuse of rights. 65 The clause is present both in Article 5 (1) In sum, neither Article 5(1) of the icescr (nor Article 30 of the udhr) can be interpreted as creating international human rights obligations. Therefore, the Tribunal has not presented a compelling argument why binding international human rights treaties currently create such a direct horizontal effect. The award rests on the precondition of a more progressively developed individualized international legal system yet to be established.
4.4
The Realistic Scope for Counterclaims Based on Direct Human Rights Obligations under the Current State of International Law Pending the development of international law towards international human rights obligations of natural and private legal persons, counterclaims in investment arbitration must and can be based on other sources of substantive investor obligations for the protection of public interest such as the right to water. Potential sources in the current state of international law are essentially two.
First, the application of public interest obligations of investors under the host State's domestic law. In treaty cases, this requires an applicable law clause in the bit which encompasses domestic law. Absent such a choice of law, icsid arbitration under Article 42(1) of the icsid Convention provides for the applicability of the host State's domestic law as a residual rule. Contract cases usually involve manifold contract obligations of the investor that may be pleaded before the investment tribunal under the same requirements of jurisdiction and applicable substantive law. Notably, to the extent that the host State transforms or makes applicable international law into domestic law and establishes therein the missing directly applicable obligation of investors, investors could well face a counterclaim which is indirectly based on international human rights law.72 Second, States could create directly applicable international human rights obligations of foreign investors through special bit provisions.73 These obligations would then originate in the bit itself, not in a source external to the bit in need of integration. Notwithstanding this origin in the bit, the bit could in the relevant provision resort to external sources such as international human rights law (and even soft law instruments) to define the content of the bit investor obligation. Crucial for the applicability of such an obligation is that the provision can be interpreted as imposing a binding, directly applicable obligation in contrast to a moral responsibility as understood by the Second Pillar of the 2011 un Guiding Principles on Business and Human Rights. Examples for such clauses can be found, for instance, in Articles 9-12, 14 (11) It has been shown that the Tribunal's line of argument in the Urbaser v. Argentina cannot be sustained under the current state of international law. On the other hand, it has also been suggested that there is a narrow scope for human rights counterclaims under certain circumstances even today. This prompts the question if lessons could be learned from the award for international law's future development. Taking the Tribunal's approach to human rights counterclaims in investment arbitration as a model for the future, would it be a feasible and desirable step forward for international investment law and investment arbitration (Section 5.1) and for international human rights law and its international enforcement (Section 5.2)? Without the possibility of an exhaustive analysis, a few thoughts will be dedicated on these potentials underlying the Urbaser v. Argentina award. Limitations follow from the fact that enforcement is only possible against assets of the same natural or legal person that was the complainant in the investment arbitration and against which the award on the basis of a counterclaim was reached. This can prove difficult in the case of investors forming part of complex international corporate structures, which leads to the problem of the piercing of the corporate veil that is outside this article's scope. Nevertheless, what can be said is that human rights counterclaims have the potential of turning the investment arbitration machinery -with all its sometimes criticized, sometimes applauded aspects of efficiency -against the investor. Such a change to investment arbitration could probably ease to a certain extent the regulatory chill-effect, assuming here for the sake of the argument its still controversially debated existence. After all, the chilling effect is largely perceived to stem from the danger of arbitral awards granting disproportionately high damages, then being effectively enforceable in many third States.77 The described liability risk of the investor provides a disincentive for any premature use of investment arbitration. Less willingness to raise investment claims means less cause for States to fear investment arbitration overall.
5.1
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On the other hand, if the possibility of human rights counterclaims deterred investors too much to invoke their international investor rights, international investment law could lose much of its relevance as an international tool for the protection of legitimate investor interests. In turn, the hope for attracting foreign investment through the granting of such additional protection would diminish. That would frustrate to a certain extent the very purpose of international investment law to foster host States' development which often depends on foreign investment. A result, which would not be in the interest of international human rights either, especially taking into account international economic, social and cultural rights.78
It follows that due care must be given to keep the re-balancing of international investment law and investment arbitration through human rights counterclaims balanced itself. A balance consisting in leaving meaningful space for international investment law to protect investors in the interest of their attraction to the host State, while at the same time holding accountable those investors which operate in breach of the public interest reflected in international human rights law. Such investment arbitration would operate as a dispute settlement forum which holistically adjudicates on foreign economic activity, instead of an instance for the protection and enforcement of foreign investors' private interests only. It would more strongly reflect scholarly voices who emphasize international investment law's telos to further an international rule of law and a sustainable development of States.79
Still, this observation on a rebalancing effect warrants a caveat: In the Urbaser award's model, the connection of international human rights and investment law takes place only on the level of enforcement, is realized through dispute settlement before the arbitral tribunal. There is no merging or interplay of the two bodies of law on the substantive level prior to arbitration. Herein, it stands in contrast to the already mentioned rebalancing approach through systemic interpretation under Article 31(3)(c) of the vclt of a bit. Rather, the emergence of a dispute over rights and obligations under the bit and its settlement before an investment tribunal are conditions for realizing the interaction of a human rights duty and a right arising under a bit of a foreign investor. Generalizing from this assessment, human rights counterclaims more precisely represent a re-balancing of investment arbitration than of international investment law as a whole, because they would for example not be operational for bits without arbitration clause. 78 On the relation between international economic, social and cultural rights and international investment law see Diane Desierto, Public Policy in International Economic Law ( Oxford: Oxford University Press, 2015), pp. 308-379. 79
Simma, supra note 6, p. 577.
A Model for International Human Rights Law and Its International Enforcement?
To allow for human rights counterclaims in investment arbitration would have notable consequences for the role of international human rights within the international investment law system as well as more generally for the international enforcement of human rights.
International human rights' largely passive role in investment arbitration in the past has already been pointed out. 80 In contrast, in counterclaims, international human rights and the public interests reflected therein would play an active role including the possibility of enforcing damages for human rights breaches -a substantial improvement compared to the status quo of their only passive use for justifying host State measures and the invocation in the legally often-precarious amicus curiae-briefs. 81 This would alleviate investment arbitration's asymmetry in the comparison of the host State's and the investors positions. It would overall further international investment law's integration in general international law. However, because natural persons and civil society have no say in the initiation of counterclaims under the Urbaser model, but only the host State, the important call for a level playing field between the investor and other private actors of society would remain unanswered. 82 From the external perspective of international human rights law, human rights counterclaims would offer a new international forum for litigating human rights violations. Investment tribunals in a sense would overtake the function of trustees of international human rights law. rights-trustee function by reinforcing the, sometimes contested, legally binding character and the justiciability of the right to water in international human rights law,84 reflecting the possibility that investment tribunals could thereby contribute to the progressive development of human rights.
In addition to contributions to international human rights' substantive development, investment tribunals as one of the most efficient international enforcement fora85 would offer potent possibilities to internationally enforce human rights. The already mentioned coverage of awards against investors by the icsid Convention or New York Convention may enable host States to take advantage of these enforcement networks and enforce damages against investors' assets in third countries. Even more, in case that the investors in the same dispute is awarded damages for their original investment claim against the host State, the enforcement of the human rights counter-claim could automatically operate through a set-off and thus prove to be particularly effective. Thereby, host States would be provided with an international enforcement tool which may complement regular national enforcement. This may prove especially valuable to developing States which are willing but lack the resources or administrative infrastructure to enforce human rights domestically vis-à-vis a sometimes economically more potent foreign investor. And even before it comes to litigation, the danger of being subject to an international counterclaim might incentivize investors to honor local population's human rights obligations in the first place -exerting what we might describe in terminological tradition as a 'human rights infringement chill' on investors.
However, international investment arbitration as an avenue for international human rights enforcement would also raise a series of problems. To these, one must count the already mentioned exclusion of the actually injured individuals and civil society from any control over the initiation of human rights counterclaims and of how they are processed. Victims of human rights violations caused by a foreign investor would depend on the host State's exercise of discretion to take up their case and initiate a counterclaim -a constellation that in this specific regard of the individual's procedural powerlessness is reminiscent of diplomatic protection.86 Such a procedural mediatization of 84 See on the controversy over the status and sources of the international human right to water Thielbörger, supra note 13, pp. the human rights position of third parties by a State falls considerably short of one of human right's paramount achievements: their status as individual rights which any right bearer can invoke him-/herself. While human rights counterclaims thus may produce a progressive internationalization of human rights obligations and accountability of private actors,87 they would at the same time represent a setback by re-mediatizing, in a sense, the individualized assertion of human rights claims established today. This raises follow-up questions, in particular whether it is adequate to frame the enforcement of a State's legal position against private actors in the emancipatory language of human rights which has long been discussed in the discourse on fundamental duties of individuals.88 Furthermore, in an institutional perspective, the creation of a new human rights forum bears the risk of causing fragmentation of human rights through conflicts of jurisdictions with other universal and regional human rights fora and a heterogenous interpretation and application of human rights. This concern has been extensively discussed in other instances under the notion of the 'proliferation of courts and tribunals' in international law.89 For the present purpose, it may suffice to highlight that the increase of international fora competent to hear human rights claims can also be regarded as raising the chances for the highly desirable international justiciability of human rights violations.90 Nevertheless, surely, investment tribunals should pay attention to apply due care for achieving an interpretive and jurisdictional harmony with other competent human rights courts and tribunals through the available legal techniques and non-legal practices such as judicial comity.91 87 See generally on the individualization of international law, especially also on the aspect of obligations, Peters, supra note 45, pp. 
Conclusion
Faced with a case with favorable conditions for counterclaims in the SpainArgentina bit's arbitration clause, the icsid Tribunal in its 2016 award in Urbaser v. Argentina affirmed the possibility of a human rights counterclaim by the host State against the investor. At the same time, it affirmed the existence of (negative) international obligations of private actors under international human rights law. But to denounce a break-through and fundamental change in both international investment and human rights law would be premature. The Tribunal's reasoning is not only unclear in the precise way it perceives the integration of human rights obligations as a source of international law external to the Spain-Argentina bit into investment arbitration -an undertaking for which only the bit's applicable law clause is the adequate doctrinal mechanism. Much more, the award rests on the existence of international obligations of private actors in international human rights law which are yet to be created. The Tribunal's reasoning comes to an opposite conclusion based on two fallacies. First, the conflation of legally binding and non-binding human rights norms. Second, a misinterpretation of Article 5(1) of the icescr, a provision which does not create international obligations of private actors but provides a safeguard against the abuse of icescr rights. Hence, until such creation of directly applicable international human rights obligations in general international law, the currently realistic scope for human rights counterclaims in investment arbitration is narrower than indicated in the award. It requires either to make domestic human rights obligations directly applicable to foreign investors (including international human rights law transformed into corresponding domestic law) the applicable substantive law in investment arbitration or the original creation of international human rights obligations in international investment agreements. For both alternatives, there are nascent practical examples in arbitral jurisprudence or model bits. In light of this, the Urbaser v. Argentina award can only be taken as an indication of the generally increasing relevance of counterclaims for human rights protection, and as an important occasion for clarifying and reflecting on this tool. Shifting the view to the possible future of human rights counterclaims in the spirit of such reflection, the Urbaser v. Argentina award outlines a model with potential for both international investment law and international human rights law. This potential is in both cases ambivalent. For international investment arbitration, human rights counterclaims as envisioned by the Tribunal would provide a means to rebalance the protection of private and public interests, perceived today as too asymmetrical in favor of investors and to the detriment of host States' right to regulate -at least for those international investment agreements with arbitration clauses. Yet, a careful recalibration would be warranted to keep the desired incentive to attract foreign investment for the benefit of the host State's development. International human rights may profit from a new and potentially efficient international enforcement tool against infringements by multinational enterprises. Therein may lie an opportunity especially for situations in which the host State does not have the capacity to enforce its human rights obligation to protect in its domestic jurisdiction in a different way. However, human rights counterclaims leave people who have suffered a human rights violation and civil society out of control of this enforcement means and therein establishes a problematic mediatization of human rights enforcement.
